
IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE:  
SONITPUR AT TEZPUR 

 

Present:     Sri Debashish Saikia, 
   Chief Judicial Magistrate, 
  Sonitpur, Tezpur. 
 

GR CASE NO.1420/12 

U/s 7 of the E.C Act 
State 
-vs- 

                             Biren Koch   …………..accused  
 

Appearances: 
 

  N Devi, Learned Addl PP  
& N Saikia, Asstt PP     :   For the state 

 

S Singh 
Ld Counsel     :   For the accused  

 
Date of recording evidence  :   25-04-17, 08-03-18, 10-08-18, 
        09-11-18, 09-09-19, 22-01-20  
 

Date of hearing argument      : 07-02-20, 20.2.20.   

Date of judgment       :  29.2.2020. 

 

J U D G M E N T  

  

 1. Informant Sri J Bhuyan, Inspector, FCS&CA, Tezpur lodged an ejahar on 

6-6-12 stating inter-alia that on 5-6-12 he along with Sri Dipak Laskar, 

Inspector, FCS & CA, Tezpur, Sri Dayal Talukdar, Sub-Inspector, FCS & CA, 

Tezpur, Additional District Magistrate Sri Rajib Prakash Baruah, ACS and Circle 

Officer, Dhekiajuli conducted a surprise raid at Hotel Brahmaputra and in 

course of the physical verification of the kitchen, it was found that the said 

hotel was using a domestic LPG Cylinder for cooking food items for commercial 

purpose. The informant also alleged that the domestic cylinder was seized from 

Sri Dusmanta Nath who was working as the manager of the said hotel, and the 

seized cylinder was given in zimma to Sri Krishna Kumar, an employee of M/S 

Dhekiajuli Indane Agency. It was also alleged that the owner Sri Biren Koch 

was not present at the time of the raid.   
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2. On receipt of the ejahar, O/C, Thelamara P.S registered a case being 

Thelamara PS Case No 76/12 U/S 7 E.C. Act and started investigation of the 

same. On completion of investigation, police submitted the charge sheet 

against the accused Biren Koch U/S 7 E.C. Act. 

 

3.  Cognizance of the offence was taken, and process was issued against 

the accused. On appearance of the accused, copy of the case was furnished to 

him. Vide order dtd 19.9.16, my Ld Predecessor in chair framed a formal 

charge u/s 7 E.C. Act which was being read over and explained, the accused 

pleaded not guilty and claimed to be tried.  

 

4.  Prosecution in order to prove this case, examined as many as 6 (six) 

witnesses including the I.O. 

 

5. The plea of the defence is of total denial. The Statement of the accused 

persons was recorded U/S 313 C.r.P.C. in which the accused denied to have 

committed the offence charged with. The accused however declined to adduce 

evidence. I have heard the argument advanced by the learned Counsel of both 

sides and carefully perused the evidences on record.  

 

6.   The points  for determination are : 

 

Whether the accused on 5-6-12 used a 
domestic LPG cylinder along with a 
domestic double stove for preparing food 
items in the Hotel under the name and style 
‘Brahamaputra,’ situated at Bor Ati under 
Thelamara PS for commercial purpose and 
thereby violating the provisions of clause 3 
(i) ( c ) of the Liquefied Petroleum Gas 
(regulation of Supply and Distribution) 
Order 2000 and thereby committed an 
offence punishable u/s 7 of the E.C. Act ?   
 

DISCUSSION, DECISIONS AND REASONS THEREOF: 

 

7.  PW1 Sri Jayanta Bhuyan is the informant of this case and he in his 

evidence has stated that on 5-6-12, he along with ADC Rajib Prakash Baruah, 
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Dhekiajuli Circle Officer, Manoj Shikaria, Supply Inspector Dipak 

Laskar, Supply Sub-Inspector Dayal Talukdar conducted a surprise raid at  

Brahmaputra hotel situated near the national highway at about 7.15 pm and in 

course of the raid  found the said hotel using domestic LPC cylinder for 

preparing food items for commercial purpose. He also stated that the owner 

was not present and so they seized the cylinder in presence of the manager of 

the hotel Sri Dusmanta Nath and took his written statement in this regard. He 

further stated that on the next day on 6-6-12  the seized LPG cylinder was 

given in zimma to Sri Krishna Kumar, an employee of M/S Dhekiajuli Indane 

Agency and as per direction of the Addl DC, he lodged the ejahar on 6-6-12 

against the owner of the hotel Sri Biren Koch. He identified the ejahar as Ext.1 

and the seizure list as Ext.2.   

 

8. PW2 Dayal Ch Talukdar deposed that on 5-6-12 while he was posted as 

SI of Food & Civil Supply at Dhekiajuli Circle, on that day he along with RP 

Baruah, ADC, Circle Officer M Sikaria, Food and Civil Supply Inspector Jayanta 

Bhuyan raided Brahmaputra Hotel and in course of the raid found that the 

hotel was using a domestic LPG cylinder for preparing food items. Inspector 

Jayanta Bhuyan seized the said cylinder and gave the same in zimma to the 

manager of M/S Indane Gas Agency Dhekiajuli. 

 

9. PW3 Md Faizur Ali deposed that in the year 2012, he was a home guard 

under Thelamara PS and on that day, the O/C directed him to put his signature 

in a seizure list/ Ext.2 and accordingly he put his signature in the seizure list 

but he had  not seen as to what actually had been seized.   

 

10. PW4 Sri Sankar Nath deposed that in the year 2012 in the evening 

time, when he was cooking in the hotel ‘Brahmaputra’, some persons came into 

the hotel and seized one domestic LPG Cylinder from the verandah. He further 

stated that the person standing in the dock is the owner of the hotel.  
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11. PW5 Inspector Amiruddin Khan is the investigating officer and he in 

his evidence has stated that on 6-6-12 he was posted as O/C at Thelamara PS 

and on that day one Jayanta Bhuyan lodged an ejahar and he took up the 

preliminary investigation of the case. Accordingly, he visited the PO, drew a 

rough sketch map, seized the seizure made by inspector Jayanta Bhuyan along 

with the zimma nama and also seized the confessional statements recorded by 

Inspector Jayanta Bhuyan. He also examined the informant and other 

witnesses of the case and recorded their statements and after completion of 

preliminary investigation, he handed over the CD to the then DSP Probationer 

Supratibh Lal Baruah. He identified the seizure list as Ext.2.  

 

12. PW6 Mrs Gitanjali Doley deposed that on 6-6-12 she was posted as DSP 

Head Quarter, Sonitpur, Tezpur. In her evidence she stated that initially the 

case was investigated by SI Amiruddin Khan and thereafter the same was 

investigated by DSP, Supratibh Lal Baruah and on his transfer, the CD was 

endorsed to her for completion of the remaining investigation.  She stated that 

after going through the CD, she found that the investigation of the case had 

already been completed and only the accused was to be arrested. According to 

her on 2-7-14 accused Biren Koch appeared before her and she recorded his 

statement wherein he confessed before her that he had used domestic gas 

cylinder for commercial purpose and that earlier also he had used domestic gas 

cylinder for commercial use. She further testified that she obtained prosecution 

sanction and finally she submitted charge sheet against the accused U/S 7 of 

the E.C Act. She identified the charge sheet submitted by her as Ext.3. This in 

nutshell is the evidence on record.  

 

13. The evidence led by the prosecution is minutely perused. In the present 

case apart from Pw1 and PW2, the other two witnesses viz PW3 was a seizure 

witness while PW4 was an employee of the hotel where the raid took place. 

PW3 is merely a seizure witness and his evidence is of no help to the 

prosecution case as he merely stated that he had signed the seizure list 

without having any knowledge as to what actually had been seized. On the 
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other hand the PW1 who is the informant of the case and PW2 who is 

one of the accompanying officer who accompanied Pw1 at the time of the raid 

in their depositions clearly stated that in course of a sudden raid at Hotel 

Brahmaputra on the day of incident at about 7.15 pm , they found a domestic 

gas cylinder being used for preparing food items and after recording the 

statement of the manager of the said hotel the LPG cylinder was seized and 

later given in zimma to the manager of M/S Indane gas agency. PW1 in course 

of his cross examination stated that he had not recorded the number of the 

cylinder in his seizure list, though according to him every cylinder has a 

number of its own. Again Pw1 also admitted that he had not seized the 

pressure regulator and the pipe which was in use with the seized cylinder in 

the present case.  

 

14.  Further perusal of the prosecution evidence discloses that contrary to the 

evidence of Pw1 and PW2, the PW4 deposed that on the day of incident some 

people came inside their kitchen room and seized a domestic LPG cylinder that 

was kept in the verandah of the said hotel. PW4 in course of the cross 

examination stated that their kitchen is situated in the front side of their hotel 

and there is a verandah in front of their kitchen. PW4 also stated that at the 

back side there is a provision for seating arrangements for the customers to 

have food in the hotel. It is also in the evidence of PW4 that people in and 

around the said locality used to keep their empty cylinders in front of their 

courtyards adjacent to the highway, and some even keeps their empty cylinder 

in front of their hotel and on the day of the incident the said officials who came 

to their hotel took one such empty LPG cylinder. The above assertion of PW4 

had gone completely unchallenged. PW4 admittedly was working as a cook in 

the said hotel at the relevant time and this aspect also cannot be ignored. The 

plea of the accused as is noticed from the trend of cross examination as well as 

the statement recorded u/s 313 C.r.P.C is of complete denial.  It is in the above 

backdrop the prosecution evidence had to be considered.  
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15.     In the present case the prosecution had however failed to 

produce the seized cylinder and it had also failed to examine Krishna Kumar 

the manager of M/S Indane Gas service to whom the seized cylinder was given 

in zimma on the relevant day of the raid.  Admittedly in the present case no 

independent witness was also examined to prove the seizure. The question is 

whether the evidence of the two official witnesses PW1 and PW2 is sufficient 

to establish the case against the accused, particularly when a prosecution 

witness who was allegedly a cook of the said hotel in his evidence completely 

gave a contrary version of the prosecution case and which had not even been 

challenged by the prosecution. In the above facts and circumstances the 

evidence of the two investigating officers PW5 and PW6 had to be scrutinized 

minutely to see as to whether there is any other independent evidence to 

support the evidence of the informant Pw1 and his colleague PW2. On perusal 

of the evidence of PW5 it is noticed that PW5 seized the seizure list Ext2 and 

the confessional statement of a witness recorded by PW1 . Similarly PW6 also 

claimed that in course of the investigation when the proprietor of hotel 

surrendered before her she recorded the confessional statement of the said 

proprietor who is the accused in the present case. The said statements 

recorded by the informant PW1 and the investigating officer PW6 however 

were not proved in the instant case to lend corroboration in the present case, 

particularly when the seizure witness PW3 had not adduced any evidence to 

further the prosecution case and the PW4 in his evidence gave a complete go 

bye to the prosecution case. Failure on the part of the prosecution to prove the 

statements of the accused and another vital witness is a serious lapse on the 

part of the prosecution. That apart failure on the part of non- mentioning of 

the cylinder number in the seizure list, and further the failure on the part of 

Pw1 to seize the pressure regulator and the pipe which was allegedly used to 

connect the seized cylinder is another lacunae in the prosecution case. Non 

corroboration of the prosecution case by any independent and believable 

evidence is another weakness in the prosecution case. So in the ultimate 

analysis in the face of above glaring weaknesses noticed in the prosecution 

case, I am of the measured view that the prosecution had failed to establish its 
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case against the accused beyond all reasonable doubt and in the present 

facts and circumstances the accused deserves the benefit of doubt. 

Prosecution case therefore fails.             

 

                                           ORDER 

Accused Biren Koch is acquitted of the charge u/s 7 of the E.C Act and 

is set at liberty forthwith. 

Seized cylinder be confiscated to the state.  

The liability of the bailor is extended for 6 (six) months from today as 

per provision of the amended Cr.P.C.   

This Judgment is given under my hand and the seal of this Court on this 29th 

day of February, 2020. 

 

( D Saikia ) 
Chief Judicial Magistrate, 

Sonitpur, Tezpur 
Dictated and corrected by me:- 
 
 
 
 
       (D Saikia) 
Chief Judicial Magistrate, 
           Sonitpur, Tezpur 
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A P P E N D I X 
 

 
Prosecution witnesses 
PW1 Sri Jayanta Bhuyan 
PW2 Dayal Ch Talukdar 
PW3 Md Faizur Ali  
PW4 Sri Sankar Nath  
PW5 Inspector Amiruddin Khan  
PW6 Mrs Gitanjali Doley 
Defence  witnesses 
 
Nil  
 
Documents exhibited by the prosecution  
 
Ext.1   :    Ejahar  
Ext.2  :  Seizure list 
Ext.3  : Charge sheet  

 
Documents exhibited by the defence 
 
Nil.  
 
 
                                                                         (D Saikia) 
           Chief Judicial Magistrate, 
                                                                     Sonitpur, Tezpur 
 
 
  


